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By the Board:

Trans Continental Equipnment Ltd. ("applicant”) seeks to

regi ster the mark CH MNEYFLEXI BLE LI NERS and design in the

following form

for "ducts, hoses, tubing, pipes, collars and coils for
heating, ventilation, and air conditioning, all entirely or
predom nantly of netal processes; parts for the foregoing"

in International Cass 6."1

1 Application Serial No. 75/723,671, filed June 4, 1999, based on
use in comerce under Trademark Act Section 1(a), 15 U S. C
1051(a), and claining a right of priority under Tradenark Act
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RLH I ndustries, Inc. ("opposer") filed an opposition to
the registration of applicant's mark on the ground that the
i nvol ved mark so resenbl es opposer’s previously used and
regi stered mark CHHMFLEX in typed formfor "netal building

"2 as to be likely

materials; nanely, nmetal chimmey |iners,
to cause confusion, mstake or to deceive the public under
Trademark Act Section 2(d), 15 U. S.C. Section 1052(d).

Applicant, in its answer, denied the salient
all egations of the notice of opposition.

This case now conmes up for consideration of opposer’s
notion (filed January 10, 2003) for summary judgnent on the
ground that there is a |likelihood of confusion between the
parties’ respective narks.?3

After review ng the argunents and supporting papers of
the parties, we find that opposer has not net its burden of

establishing that no genuine issue of material fact exists

as toits claimof likelihood of confusion. At a m ni num

Section 44(d), 15 U. S.C. Section 1126(d), of April 27, 1999. The
application alleges August 1998 as the date of first use and
January 1999 as the date of first use in conmrerce and includes a
di scl ai mer of "CHI MNEY FLEXI BLE LI NERS" apart fromthe mark as
shown.

2 Registration No. 1,730,636, issued Novenber 10, 1992, Section 8
affidavit accepted, Section 15 affidavit acknow edged, and
reciting Decenber 31, 1988 as the date of first use and date of
first use in conmerce.

3 Al t hough opposer has referred repeatedly to applicant's

CH MNEYFLEX mark in addition to the involved mark, the

CH MNEYFLEX nmark is not involved in this proceeding and, as such,
has not been considered in reaching our decision.
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genui ne issues of material fact exist as to the simlarity
or dissimlarity of the marks at issue, including their
overall commercial inpressions; and, in view of the
speci ali zed nature of the goods at issue, the |evel of
sophi stication of purchasers of those goods and the care
wi th which the goods woul d be purchased. *

In view thereof, opposer's notion for summary judgnent
is hereby denied.?®

Proceedings herein are resuned, and trial dates are

reset as foll ows.

DISCOVERY PERIOD TO CLOSE: CLOSED
Plaintiff's 30-day testimony period to close: 7/15/03
Defendant's 30-day testimony period to close: 9/15/03
15-day rebuttal testimony period to close: 10/30/03

In each instance, a copy of the transcript of testinony

together wth copies of docunentary exhibits, nust be served

* The fact that we have identified only a few genuine issues of
mat erial fact as sufficient bases for denying the notion for
summary judgnent shoul d not be construed as a finding that these
are necessarily the only issues which remain for trial.

> The parties should note that the evidence submitted in support
of and in opposition a notion for summary judgnent is of record
only for consideration of the notion. To be considered at final
hearing, any such exhibits nust be properly introduced in

evi dence during the appropriate trial period. See Levi Strauss &
Co. v. R Josephs Sportswear Inc., 28 USPQ2d 1464 (TTAB 1993);
Pet Inc. v. Bassetti, 219 USPQ 911 (TTAB (1983); American Meat
Institute v. Horace W Longacre, Inc., 211 USPQ 712 (TTAB 1981).
The parties should also note that applicant's concessions that
opposer owns pl eaded Regi stration No. 1,730,636, and that the
goods at issue are simlar were "for purposes of this notion"
only. These matters are not otherw se conceded by applicant.
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on the adverse party within thirty days after conpletion of
the taking of testinony. Trademark Rule 2.1 25.

Briefs shall be filed in accordance with Trademark Rul e
2.128(a) and (b). An oral hearing wll be set only upon

request filed as provided by Trademark Rule 2.1 29.




